ey I 4 
James Arkenſon, * 


Humbly /heweth, 


HAT the conan upon the title of Letters: of Ad- 
miniſtration, dated the 11th of January 1762, under 
: the ſeal of the Vicar-general, and Official-principal 


of Durham, and as conſtituted adminiſtrator of -Fames 35 


kenſon, late attorney in Morpeth, brought an action, ſetting 

forth, © That in the year 1 760'the Lord Garrlies having offer: 

« ed himſelf as a candidate to; repreſent the boxough of Mor 

* pethin parliament, and being deſirous to intruſt the manage 

* ment of his election to a O 

the conſtitution of the = pon | 

and their qualifications, he Ae choice of the now deceaf- 

ed James Aitkenſon attorney n Morpeth for managing this 

« affair; which choice the Earl of Galloway, his father, Was 

7 pleaſed to approve of and confirm 15 ſeveral hxters, holo- . 

graph of his Lordfhip, addreſſed to 

above the ſpace of a year, during which Mr. Aitkenſon had” 
te the whole management of this election for. Lord Gairliet, 

“ which was ſharply conteſted, there being ſeveral other can- 

** didates, he applied himſelf ith ſuch diligence and aſſiduity 

to this affair, that he entirely neglected his other buſineſs as 

* an attorney, which was very conſiderable, and, in the end, 

carried the election for Lord Gairlies, and procured him a 

„ ſeat in parliament, contrary to the expectation almoſt of 
every perſon, and ſoon. after died, the fatigue of this buſineſs 

not a little contributing to his death, which happened before 


ſettling the accounts of his deburſements i in carrying on and 
AE managing 


* 


and the different freemen; 


n properly acquainted With 


r Aitbenſoue? That Orr 


2 


67 „ — 


n of II is effectually barred from chis claim. 


* 


5 


cc managing the ſaid election, or his receiving any gratifica- 


tion for his trouble and loſs of time in that affair: That the 
* ſaid John Bulman, the purſuer, having been appointed admi- 


* niſtrator of the ſaid James Aitken/on, the accounts between 
the ſaid Earl and Lord Gairlies and James Aitkenſon for his 
+ deburſements came to be cleared and ſettled by the purſuer, 


in which accounts he gives their Lordſhips credit for the mo- 
** ney received, and debits them only with the money expend- 
* ed, without making any charge for Mr Aitkenſen's agency 
and trouble in managing the election; and in January 1762 
the ſaid Earl having paid the purſuer the balance of deburſe- 
ments due by the ſaid account, the purſuer diſcharged him 
of the whole articles thereof. That, after this clearance, the 
purſuer expected that the ſaid Earl and Lord Gazrr/ies would 
make ſome grateful and adequate return to Vir Aitken/on's 
* heirs, ſuitable to the great pains and trouble he had been at 


as their agent and attorney in managing the ſaid election; 


but their Lordſhips ſilence on this head for above a twelve- 
month after the ſaid clearance, obliged the purſuer to make 
* a demand on them for this article: but having received an 


- © abſolute refuſal to grant or allow any gratification for Mr 


“ Aitkenſon's trouble in the ſaid affair; wherefore the ſaids 


Noble Lords ſhould be decerned and ordained to make pay- 


© ment to the purſuer, as adminiſtrator foreſaid, of the ſum 
4 of L. 500 Sterling, in name of agency, and for the ſaid James 
« Azitkenſon's trouble, loſs of time, and fatigue in managing the 
* ſaid Lord Gairlies his election, and of L. 100 Sterling as the 

expences of proceſs.” _ 

That the defences in ſubſtance were, I A denial of the 
libel, that Mr Aitſenſon was employed as attorney. 2do, That, 
as negotiorum geſtor, he was not intitled to a recompence. Nor, 


3#0, Athough he had been employed as attorney, becauſe he 


acted entirely. from a public ſpirit, and on an independent foot- 
ing. Jo, That the purſuer, by fitting an account with the 


That 


E 


That this cauſe having been taken to report, your Lordſhips, 


of this date, pronounced the following interlocutor: Upon Jan 


report of the Lord Preſident, in place of Lord Alemoor, the 
Lords ſuſtain the defence, affoilzic the defenders, and decern.” 
And the petitioner begs leave to reclaim. 

That the merits of this cauſe were fully fet art in the A- 
mations lately under the deliberation of the Court. It will 
therefore be improper to enter minutely into the various points 
therein mentioned. The petitioner will confine the preſent 
application ſingly to that point which appeared to have the 
greateſt weight when the above interlocutor was pronounced. 
The preſent queſtion turns entirely upon the relevancy, whe- 
ther action is competent for the agency of Mr Aittenſon. And 
as the condeſcendence formerly given in was too general, lea- 
ving a blank of many months from Mr Az:tken/on's being firſt 
employed by the defenders as agent, attorney, and manager, at 

Nelſo, in June 1760 to April thereafter, the time of the election 
of a member of parliament for Morpeth, it did not appear me- 
dio tempore that there had been any proper employment as at- 
torney, though a great deal of buſineſs done by him as a ma- 
nager of the defenders, which laſt was not thought of itſelf 
ſufficient to ſuſtain the preſent action; and it is believed chat 
the above interlocutor went upon chat ground. 

To remove, in ſome meaſure, the above generality, which 
will entirely be done when the proof is granted, the mee 
begs leave to condeſcend and ſay, 

I, That, by the univerſal practice in £ ngland, attorneys 
are employed in conteſted elections, and entitled to fees, as 
being engaged in a branch of their profeſſion ;; and that it is 
not uſual to ſtipulate any particular ſum, or to make an ar- 
ticle in an account, for ſuch agency; that, for the molt part, 
being left to the generoſity of the employer. 

240, That Vr Aittenſon was employed as attorney, agent and 
manager for Lord Gairlies at the {aid meeting in Ae ey, and the 
ſaid W accepted of, and executed. 

3 l, That 
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3tio, That when Lord Gairlies propoſed himſelf a candidate 
to repreſent Morpeth i in parliament, it was abſolutely neceſſary 


to fall in with this practice, and to employ an attorney as his 
agent and manager. This will appear from the following con- 


ſiderations: 1mo, Lord Gairlies was an abſolute ſtranger in the 
borough, reſiding in Scotland, and rarely in Morpeth: 2do, He 
had to oppoſe the family of Carliſie, and the whole county and 


| neighbourhood: 3tio, From the ſtate of the freemen of Mor- 
peth; many of them being in ſuch diſtreſſed circumſtances at 
that time, that the oppoſite party took the advantage of it, and 


uſed all their influence on their creditors to put them to trouble. 
Such freemen who were engaged for Lord Gairlies, were put 
by his Lordſhip under Mr A:tken/on's protection, as an attorney 
to defend their ſeveral cauſes, in order to procure their votes. 
Accordingly he acted for them as an attorney; and, without 
his acting as ſuch, Lord Gairlies could not have carried his elec- 


tion. This will appear by the following among other particu- 1 


lars, which can be proved: 
Imo, One James Hanway, a freeman who voted for Lord | 


Gairlies, had been excommunicated for ſeveral years, by one 
Mr Bulman deceaſed, for defamation. As Mr Bulman was dead 
at the time of the election, it was thought adviſable to have 
that excommunication taken off, in order the better to entitle 
Hanway to vote. Mr Az:tkenſon, as an attorney, applied to his 
agent, one Mr Wheeler, a proctor in the Eccleſiaſtical Court of 
Durham, and got it taken off previous to his voting; and Mr 
Aitkenſon paid Mr Wheeler for this buſineſs I. 3. 45s. which is 
included in the account ſettled with Lord Galloway. 


2do, It was thought adviſable, at the death of a bailiff TY | 
died in his office, to elect a new one in his room before the 
time that the two bailiffs are annually choſen. Gabriel Dun, 
one of Lord Gairliess voters, was pitched on for that purpoſe; 


but as he was oppoſed by the Carliſle family, (who wanted the 


returning officer to be in their intereſt), and. threatned to be 


85 uted, Oc. Mr en wrote to and received anſwers 
i * from “ 


C £3 


from Lord Galloway on this ſubject; upon which it was reſolved 
that Mr Dun ſhould ſtand; and ſeveral Common Guilds were 
called, where Vir Aitkenſon attended, and explained to the ſeveral 


Freenien the nature of the affair, and drew a bond of indemnity 


from the aldermen of the ſeveral companies to Mr Dun, and 


alſo bonds from the members of the ſeveral companies to their 


reſpective aldermen ; and, moreover, drew a ſtate of the caſe, 
and had counſel's opinion thereon. The trouble attending this 
buſineſs was very great, and anſwered a good purpoſe to Lord 
Gairlies. 

3tio, One Thomas Gayer, a freeman in goal, promiſed his vote 
to Lord Gazr hes if he was at liberty. A bill in Chancery being 
filed, to have Gayer's eſtates in mortgage forecloſed, and he not 


putting in his anſwer thereto, he was confined, by virtue of an 


attachment, for contempt. Mr Aitkenſon had a great deal of 


trouble in this matter, and his agent charges him near 40 Shil- 
lings for attendance, c. upon Lords Galloway and Gairlies, 


when in London, upon it. The gentleman to whom Gayer owed 
the money lived twenty miles from Morpeth, and his attorney 
at near the ſame diſtance: Mr Azken/on. waited upon them at 


different times, to make the matter up, and offered them 400 
guineas to diſcharge Mr Gayer and aſſign over the ſecurities, 


which they then agreed to accept. After this agreement was 
made, the attorney for Gayer's creditors was influenced (as ſup- 
poſed) by the oppoſite party, and refuſed to ratify the bar- 
gain. Mr Aiuken/on, in order to carry his point, went to the 
High Sheriff, near thirty miles diſtance, he having power to 
take the money and diſcharge him, which he refuſed. Being 
thus diſappointed, Mr Aittenſon applied for a writ of Habeas 


Corpus. The charge for the Habeas Corpus was made in the ac- 


counts fitted, but nothing for Mr 4tken/on's trouble. 
Atto, One John Charter, a freeman, who had failed in his- 
buſineſs about twelve years before the election, and was redu- 
ced to charity, he baving promiſed his vote for Lord Gazrrhkes,, 
the Wee party influenced * of his creditors to arreſt him. 


and 
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4 put him in ROY to deprive him of voting. Mr Aitkenſon 
bailed him, and defended the action, Charter declaring the 


debt was not juſt : Mr Ai#ken/on attended the aflizes at Neweg/tle, , 


and feed counſel upon the trial, ec. 

Fto, Mr Aitkenſon ſtated a caſe about the honorary freemen 
as to their right of voting, and ſent it to the Lord Galloway 
when in London, and his Lordihip took the opinion of counſel 
thereon; which ſtate and opinion will be produced, if thought 
material. This caſe was done with a view to ſerve Lord Gair- 
lies, in caſe his election could not be carried without MEE 
off the honorary freemen. 

6to, The purſuer, on this head, muſt likewiſe beg leave to 
charge, as an article of employment qua attorney, the receipt 
of three ſcore letters, which were wrote to him by the defen- 


ders in their proper buſineſs of that election, and anſwered by 
Mr Aitken/on, as attorney employed by them. | 


And, 1aftly, The trouble in preparing for, and upon the day 
of raking the pole; when Lord Garrhes's voters were put and 
kept under the care of Mr Aitken/on, and let out one by one to 


the poll, while other attorneys were neceſlarily employed to at- 


tend to the execution of that plan previouſly prepared by Mr 
Aitkenſon. Theſe tienen and many others, will come 


out upon the proof. 
As, therefore, in the queſtion of relevancy there can be no 


doubt entertained of all and each of theſe particulars, and that 


Mr Aitkenſon further was employed to convaſs and object to 
the votes.on the oppoſite fide, as well as ſupport thoſe of Lord 
Gairlies, it is ſubmitted if they are not ſufficient to intitle the 


purſuer to a proof of his libel. It is apparent to any perſon 


verſant in theſe matters, that all and each of the above parts 
of buſineſs could not be tranſacted in punto temporis. From 


the variety of incidents, as well as the nature of the thing, : 
(and both in ſome meaſure are proved from the correſpon- 
dence- aboye mentioned), it muſt have happened, that they 


| would, as in y, they did, ariſe in conſtant ſucceſſion, as 
5 either 5 
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either party had more or leſs hopes of ſucceſs. It is an invi- 
dious ſtep, even in elections, to accumulate diſtreſs upon un- 
happy debtors ; but as it is one of the engines to work out the 
point in view, meaſures are always taken to diſappoint its end. 
And here your Lordſhips will perceive in what a vaſt ſcene this 
attorney had to act. Not only the leſſer matters of the burough, 
with reſpec to the electors, who had perſonæ fland:, but likewiſe 
to ranſack the goals, and to reſort to all the courts, eccleſiaſti- 
cal, civil and criminal of the country. Theſe employments 
have been averred by the purſuer, without exaggeration, to 
have engaged the whole of Mr Aziukenſon's time, hourly and 
daily, from his firſt employment at Az/o to the day of election, 
and even for ſome time thereafter to the day of his death; and 
the relevancy of them 1s humbly ſubmitted. 

After having thus ſtated the condeſcendence, in as particu- 
lar a manner as can be done at preſent, the petitioner will beg. 
leave to make ſhort obſervations on the defences above men- 
tioned. And as to the jr/, denying the employment as attor- 
ney ; and to the /econd, that no recompence is due to a negotio- 
rum geſtor; it is anſwered, that the firſt ſhall be proved; and 
the cond 3 is out of the queſtion, as the libel is laid upon an 
expreſs employment and commiſſion. | 

And, as to the third, that Mr Aitkenſon acted from public 
ſpirit, and on an independent footing ; it ſhall be obſerved, 
that Mr Aittenſon had no connection or acquaintance with Lord 
Gairrlics, He had no fortune, to make him ſtand on an inde- 
pendent foot. He was no freeman intitled to a vote in Mor- 
peth. He could have no motive to ſupport Lord Gairlies's in- 
_ tereſt againſt the Carliſle family and the whole country, to pro- 
voke thoſe with whom he was to live, and from whom he was 
to expect employment and a livelihood: But one, that being 
employed as attorney by Lord Gairliet, no noble lord or gentle- 
man of the county could reaſonably find fault with his con- 

duct, as he was acting openly and fairly in a branch of his bu- 
fnels for the ſupport of himſelf and his family. 8 
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acted in this proper ſphere, it was impoſlible he could incur. 


the reſentment of any, or thereby have found any difficulty or 


objection againſt employing him in the more ordinary parts of 


his buſineſs. But to have acted the volunteer, would have been 


the height of madneſs and folly, attended with all the inconve- 
nience above mentioned, and the ruin of him and his family, 
which Mr 4:then/on was too quick-{ighted and wiſe not to fore- 


ſee. Add to theſe, that the buſineſs he was employed in is an uſual 
branch of buſineſs, which no attorney in the burough or neigh- 


bourhood where he reſides, would reject or refuſe; and there- 


fore there can be no ground, contrary to reaſon, and the nature 
of buſineſs, to preſume that he acted ſolely from a public and 
independent ſpirit, and not merely with a view of a juſt and 
e e recompence, to which his future practice, his fortune 

and family, made it neceſſary to attend. | 

It was mentioned as a circumſtance on this point, 1m, That 
no accounts had been kept by Mr A:tkenſon; and, 2do, That 
Lord Galloway, in one of his letters, ſays, that in the event of 
a diſappointment, his Lordſhip expected the- . advanced 


would be returned. 


But it is humbly ſubmitted if theſe points W to have 
any weight: For it has already been obſerved, that it is not 
uſual to make an article in an account for agency of this na- 
ture. 2do, He therefore relied on the high opinion he had of 
the defenders, and followed the ordinary tract, and could not 


have kept a particular journal of buſineſs in his books without 
writing continually; for the defenders buſineſs was hourly and 
daily for twelve months. 3710, Although, for this reaſon, no 


journal has been kept in his books, -yet he might thereafter 


have made them up, when his agency was at an end; but be- 
ing ftill employed by Lord Gairlies till the time of his death, 

and the accounts not ſettled, it is no great wonder that his ad- 
miniſtrator found them im perfect, far back, and not brought | 


up to the time of quitting his agency. 
And as to the obſervation on Lord Galloway s letter, it is 


founded 
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founded upon that of the Loth of June 17 60, where his Lordſhip 
writes, after giving orders to draw for L. 300. * Yet I expect 


that the money will be ſo laid out, that in the event of a diſ- =: 


„ appointment it will be returned; / mean the greateſt part 
* of it.” Thus, in the petitioner's ipprehenfol; ſtrongly ſup- 
rts the claim for a recompence. His Lordſhip, in the 13th 

page of the Information, argues ſtrongly and conſtitutionally 

againſt a fee or reward given to an elector, as inconſiſtent with 

a free election. This leſſer part of the L. 300. therefore, which 

his Lordſhip propoſes to be retained by Mr Aittenſon, in caſe 


of a diſappointment, could be intended for no other purpoſe, 


than in payment to Mr Aitkenſon for the trouble in the buſi- 
neſs in which he was employed, the ſurplus being returned to 
Lord Galloway, after full payment thus made to his attorney. 
And as to the 44% defence, founded on the fitted account by 
the purſuer with Earl Galloxgay, ſupported by the deciſion of 
the 5th of January 1683, they do not, with great ſubmiſſion, 
apply to the caſe in hand. | 
For it is not a«ggneral account or diſcharge, but an account- 
of {ſpecial articles, and a particular diſcharge only of theſe ar- 
ticles, which cannot extend. heyond the articles diſcharged, 
eſpecially when done by an executor or adminiſtrator. An 
as to the deciſion, the fact was this: Graham pretending to be 
chamberlain, after he was dining of his chamberlain-ac- 
counts, purſued the executrix for many years ſalary qua cham- 


„ berlain. It was alleged for the defender, that the pur- 


ſuer was only negotiorum geſtor ; and unleſs paction were pro- 
„ ven, the time of the entry to his ſervice, he could not pur- 
fue the repreſentatives of the defunct for a ſalary, after the 
* chamberlain-accounts were fitted by the defunct, and a dif- 
* charge granted to the purſuer. The Lords ſuſtained the de- 


„ fence, and aſſoilzied the defender.” It is therefore very 


evident, that both the fact, and the reaſon of the deciſion, are 


entirely out of the preſent queſtion. 


To I the gene uy further obſerve, from Lord 
| Te 
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Banlbion, B. I. fit. 18. § 2. where, after obſerving, from the 
cwil law, that mandates. were gratuitous, yet it was lawful to 
1 ngree for a reward; he then lays down the general principle 
on of the law of Scotland: A gratification is now generally 
allowed by the Lords of Seſſion, where it does not appear 
the ſervice was intended to be gratuitous ; 27 being reaſonable 
that perſons be rewarded for their pains. And this practice 
cc is. conform, to the cuſtom of other nations.“ Andites 
Poet, who. $ 2. J. mandati, after taking notice that“ Procura- | 
e tores ad lites etiam non promiſſa Talaria recte petere; ne 
adds, © Nec ab æquitate alienum fuerit, id quoque ad nego- 3 
77 tiorum extra judicialium mandatarios porrigere, ut nempe 
e arbitrio judicis aut viri boni honorario, incertæ licet polici :. 
tat ionic, pro officii præſtiti modo confequantur; fi modo ſo- 
ti fuerunt non gratis opem alus præbere, fed exigere operæ 
önavatæ remunerationem Ang cites Croencabegeh and Le- 
curben. This principle of the law of Scotland, and practice of 
nations, are ſtrong authorities in the preſent caſey, where Mr 
Ailenſon exerciſed a munus publirum, being appointed an attor- 
ney, and by law intitled ta accept of t eee or buls; I 
_ neſs libelled, and had a Jaſk ridle to” demand his fees for. the. _— 
May it Hans: pleaſe Ou Lordſhi, as to alter the Ermer 
interlecutor, and either tq find the libel and condejcendence. 
25 relevant, or, beſore anſwer, to allow a proof thereof, t 
of ab; * and ee, to ſupport the 5 N 
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